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INTRODUCTION

The purpose of this study is to provide an information base on adult
entertainment uses to aid the Planning Commission in their deliberations on

the need to regulate the location of adult entertainment uses. Part I of this
study, which is composed of background information, will be presented to the
Planning Commission prior to their September 16th public meeting. At this

public meeting, the public will provide their comments on the need and type of
regulations that may be adopted for adult entertainment uses. At a subsequent
Planning Commission meeting, staff will present Part II of the study, which

will include an analysis and recommendation as to the need for regulation and the

form that any necessary regulation should take.

The United States Supreme Court in The City of Renton vs. Playtime Theatres
Inc. (U.S. 89 L.Ed.29, S.Ct. (1986)) recently upheld the City's authority to
develop zoning regulations specifically for the location of adult
entertainment uses. In addition to this determination that a regulation can
not effectively ban such uses, the Court identified three factors which are
critical in the preparation of such a regulation: that the regulation deal
with only the secondary effects of adult entertainment uses; that the :
experiences of other cities can be used in developing this regulation; and
that cities can choose the form of regulation which is appropriate for that
particular city, even if the city cited used a different regulatory approach.
In order to provide the appropriate information in a logical manner to the
Planning Commission, this study will follow a format of responding to each of -

these factors.

Part I of this study will privide a general background on the issue of
regulating the location of adult entertainment uses and then will discuss the
secondary impacts of such uses. Next, the experiences of other communities
will be discussed. Part I will conclude with a description of the current
situation in Bellevue. Part II (to be presented at a later date) will address
the third factor, the appropriate form of regulation within Bellevue (if

necessary).

Included with Part I is a bibliography 1isting studies, articles,
correspondence and reference materials from adjacent municipalities. All
materials listed in the bibliography are available on file at the City of
Bellevue Planning Department. Also included in Part I, as Appendix I, are the
minutes from two public hearings, conducted by City of Bellevue staff,
concerned with regulating the location of adult entertainment uses.



SCOPE AND DEFINITIONS

Generally adult entertainment uses are those uses which cater to adults'
interest in sex. Adult entertainment uses generally are grouped into three
categories: adult theatre (which includes movie theatres, drive-ins, peep
shows and panorams as well as live entertainment and dance halls/cabarets);
adult retail stores such as bookstores, video rentals and novelty stores; and
adult services such as massage parlors,  bathhouses and saundas. Currently in
Bellevue, with the exceptions listed below, adult uses are treated no
differently than all .other uses. Such uses are currently permitted or
conditionally permitted in the following zones.

USE ZONES PERMITTED WITHIN

Adult Theatre Office - Limited Business, Community Business and all
CBD zones (drive-ins only in Light Industrial, General
Commercial and Community Business)

Adult Retail Office - Limited Business, Community Business and all
CBD zones ,
Adult Services Office - Limited Business, Light Industrial, General

Commercial, Neighborhood Business, Community Business
and all CBD zones

Certain of the above described adult uses or their possible effects are
regulated in Bellevue through either the Bellevue City Code (BCC) or the
Revised Code of Hash1ngton (RCW). These regulations and their effects are
described below.

RCH 7.48 A, entitled Moral Nuisances, provides a right of civil action for the
exhibition of nonprotected adult materials. For constitutional purposes,
"adult materials" can be divided into two categories, protected and
nonprotected materials. Monprotected materials can be regulated to the extent
desired, even banned completely. Protected materials, however, even though
objectionable, may be only regulated as to the time, manner, or place of their
dissemination. In order to lose constitutional protection, adult material
must: (1) depict or describe patently offensive explicit sexual acts, (2)
which an average person, when applying contemporary community standards, would -
find appeal to the prurient interest and (3) lack any serious literary,
artistic, political or scientific 'value. This chapter represents the
enforcement vehicle for the regulation of nonprotected adult material in the

State of Washington.

RCW 9.68, entitled Obscenity and Pornography, addresses the sale of protected
adult material to minors. It is a criminal statute. The statute defines such

"erotic material® as:

Printed material, photographs, pictures, motion pictures, and other
material the dominant theme of which taken as a whole appeals to the
prurient interest of minors in sex; which is patently offensive because it
affronts contemporary community standards relating to description or
representation of sexual matters or sadomasochistic abuse; and is utterly

without redeeming social value.



The definition of erotic material above, although very similar to the
definition of nonprotected adult materials, is different in one important
respect. It is defined in terms of the prurient interest of minors. Thus,
the definition attempts to address material which, though not reaching the
threshold of nonprotection, is considered inappropriate for minors.

Before any material may be regulated under this chapter, the County Prosecutor
must first apply to the superior court for a hearing to determine the
character of the material and serve notice of the hearing upon the distributor
of the material. If the material is determined erotic by the court, the

regulations take effect.

If the material is printed material, then an "adults only" label printed in 48
point bold face type must be affixed to the material. Once designated, that
material may not be displayed publicly or in any manner which makes it readily
accessible to minors; nor may it be sold to minors. If the material is a
motion picture, the motion:-picture and any advertisement must be labeled
“adults only," and a sign stating "adults only" must be displayed at the
theater. Likewise, the exhibitor may not sell tickets to minors and must
display a sign at the ticket window stating that it is unlawful for minors. to
misrepresent their age. RCH 9.68 also regulates exhibition of “sexually
explicit material™ upon a viewing screen that is easily visible from public
areas (e.g., drive-ins).

BCC 5.28, entitled Massage Parlors and Public Bathhouses, licenses the use of
such establishments in the City of Bellevue. However, the ordinance makes no
distinction between "adult" and other such establishments, but merely sets
forth licensing requirements. The ordinance, however, does address problems
associated with "adult" massage parlors and bathhouses. First, the ordinance
requires that anyone applying for issuance or renewal of a license for such an
establishment must submit to a police record investigation and fingerprinting;
a license can be suspended, revoked, or refused to be renewed on the basis of
conviction of any crime involving moral turpitude, or a conviction of
violating a federal, state or local law relating to sex offenses. Secondly,
the ordinance prohibits admitting any prostitute, lewd or dissolute person

upon the premises.

BCC 5.44, entitled Panoram Devices, addresses problems associated with "peep
shows." The ordinance provides for licensing of such facilities and includes
regulations which address problems associated with them: (1) all panoram
booths must be visible from one continuous hall, (2) any door or curtain on
the booths must be at least 42 inches from the floor, (3) no doors may be
locked during operating hours, and (4) premises must be adequately
illuminated. The ordinance is not content oriented and is not Timlted to

facilities exhibiting adult material.

BCC 10A.88, entitled Offenses Against Public Morals, addresses public physical
acts which are obscene. It is a criminal ordinance. Covered under this
ordinance are such things as public nudity and lewd behavior, erotic dancing,

and prnstitution

BCC 5.06 and BCC 5.08 deal with the licensing of Public Dances and Dante Halls
(5.06) and Cabarets (5.08). Both regulations provide mechanisms for the
suspension or revocation of the licenses for similar activities as those




described for Massage Parlors and Public Bathhouses. BCC 5.06 also deals with
teenage dance halls. :

RCH 67.12, entitled Dancing and Dance Halls - Billiards, Pool and Bowling,
regulates public dance halls. Entrants' ages are restricted to eighteen or
above without the escort of a parent or guardian. Hours of operation are
limited and immoral, indecent, suggestive or obscene dance is prohibited.

As the permissible content of and activities within adult uses are defined on
the federal and state level and since certain adult uses (massage parlors and
dance halls) are already sufficiently regulated (to mitigate their secondary
impacts) on the state and local level, staff recommends that this study deal
only with the location of adult theatres and adult retail uses. Therefore,
for the purposes and scope of this study &nd review, staff recommends that the
uses to be considered for regulation be 1imited to Adult Motion Picture
Theatres and Adult Retail Establishments. Further, for this study the
following definitions will be utilized:

ADULT MOTION PICTURE THEATER:

An enclosed building or drive-in facility used for the commercial
presentation of motion picture films, video cassettes, cable television,
or any other such visual material, whose content is characterized by an
emphasis on matter depicting, describing, or relating to "specified sexual
activities" or “specified anatomical areas" for observation by patrons
therein. Panoramas, picture arcades, and peep shows are included in this

definition.

ADULT RETAIL ESTABLISHMENT:

An establishment engaged in. the sale of goods in which ten percent or more
of the “stock in trade" is characterized by an emphasis on matter
depicting, describing, or relating to “specified sexual activities" or
“specified anatomical areas." Items that are part of the stock in trade

~may include all or some of the following: books, magazines, posters,
pictures, periodicals, or other printed matter; prerecorded video tapes,
discs, or other such medium; instruments, devices or paraphernalia.

STOCK IN TRADE:

A commercial establishment's tafal merchandise kept on hand which is
openly displayed.

SPECIFIED SEXUAL ACTIVITIES:

1. Acts of human masturbation, sexual intercourse or sodomy;

2. Fondling or other erotic touching of human genitals, pubic region,
buttock or female breast; and

x 5 Human.benitals in a state of sexual stimulation or arousal.



SPECIFIED ANATOMICAL AREAS:

1. Less than completely and/or opaquely covered human genitals, pubic
region, buttock, or female breast below a polnt 1mmed|ate1y above the
top of the areoia and

2. Human male genitals in a discernably turgid state, even if completely
or opaquely covered.

Having now described the type of uses that this study will review, it is
appropriate to describe the legal basis for regulating the location of adult
entertainment uses.
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Cities in Washington State have the authority 1o/
development through the state constituti the Revised Code of
Washington. HMhile this authori ows cities to regulate the location of
adult land use in City of Renton vs. Playtime Theatres Inc., the
federal-constitution prevails in the regulation of the content of adult
entertainment publications, films and personal conduct. Many materials or
activities which may be considered to be pornographic are within the 3
protection of the First Amendment, which prohibits laws "abridging freedom of
speech, or of the press." This protectinn prevents the regulation of the
content of such materials or activities as protected speech. However, this
protection does not extend tc materials which are determined by the

appropriate court to be obscene.

Although the City cannot regulate the content of printed or visual materials,
or performances, -it may make reasonable regulations concerning the time, place
or manner of their exhibition. 1In addition, as free speech is guaranteed by
the federal constitution, ramd—use regulations cannot have the effect of
exc]ud:ng certain adult materials. However, regulations which seek to
itigate the secondary effects of adult entertainment uses have been held to
he valid. Such secondary effects include: increased crime, reduction in
property values, deterioration of the quality of the environment of
neighborhoods, lessening of the suitability of certain areas for children,
seniors or other groups, or increased municipal expenses such as for police
services. In Northend Cinema, Inc. vs. City of Seattle, 90 Wn.2d.709, 585
p.2d 1153 (1978), the Washington State Supreme Court upheld an ordinance
restricting adult theaters to a certain area of the city (and putting two in
other locations out of business). This regulation was based on the
determination that the motion pictures were not harmful, but their secondary
impacts on the surrounding neighborhoods were. In Schad vs. Mt. Ephraim (452
U.S. 61, 68 L.Ed. 671, 101A. Ct 2176 (1981)), three tests were established to

measure the constitutionality of adult land use regulations:

1. The regulation must be no greater than the minimum necessary to
further the governmental interest; and

2. The City must use the least intrusive method found to regulate this
conduct; and

3. The regulation cannot be so restrictive as to constitute an actual
ban on the activity.

However, it in the City of Renton vs. Playtime Theaters decision which most

clearly gives authority to cities to regulate the location of adult uses.

In Playtime, supra, the Supreme Court upheld a Renton zoning ordinance which
prohibited adult motion picture theatres from locating within 1,000 feet of
any residential zone, single or multifamily dwelling, church, park or school.
The ordinance was upheld as a valid form of "content-neutral® regulation of’
time, place, and manner of expression. However, the court did identify
factors that were critical to their favorable review: 1) that the ordinance
did not ban adult theatres totally within the area, 2) that the City Council's
predominant concern was with the secondary effects on the surrounding




community and not with the content of the films themselves, 3) that the City
was entitled to rely on the experience of other cities (e.g. a Seattle study)
in enacting the ordinance, and finally, 4) that the City's choice of a
different method of adult theatre zoning to combat the secondary effects of
adult theatres did not call into question either the City's identification of
those secondary effects or the relevance of the other city's experience.

Therefore, it is permissible, as long as the various tests are met, for the
City of Bellevue to enact regulations concerning the location of adult
entertainment uses. _Further, the City can utilize the experiences of other
communities as a basis for enacting such legislation even if there are no
secondary effects currently being created by any adult entertainment uses now
in the city. In other words, the legislation can be preventive and not just

corrective.
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mitigate the secondary impacts of uses. » The purpose of this s¥¥tion is to
nd the literature on the subject
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in order to ascertain these secondary impacts.
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While it can be debated whether exposure to pornography causes delinguent or L
criminal behavior (please see the bibliography for research studies), police 7 L
research, as described below, shows a linkage between crime rates and areas /v \
which contain concentrations of adult entertainment uses (also see the -nJ~h_n_pﬁL
bibliography for further research). u‘ﬂ' A
For example, between 1969 and 1972, the number of adult theaters in the City '-}3uﬁﬁj\ :
of Detroit 1n:reased from 2 to 18 and the number of adult bookstores rose from|- i .
2 to 21. During the same period, the incidence of crime _in and around ; ULL H*]

ata on the ac

=] ments increase
numbers n gross crimi he high incidence of crime .. *ﬁ"
together with the blighting or skid row effect ﬂ‘ proliferating adult g
businesses led Detroit in 1972 to adopt stringent locational regulations for ™ ;9
adult uses. gk

Similar to Detroit, the City of Cleveland experienced a rapid increase of - :
adult uses during the early 1970's. Unlike Detroit, Cleveland kept detailed g oy e
crime statistics by census tract and by location of adult businesses. In 5T
1976, 26 adult businesses (8 theaters and 18 bookstores) were located in | PO e
Cleveland's 204 census tracts. The same year, the two census tracts having e aﬁ“‘”
the highest rates of crime had a total of 8 pornography outlets. Cleveland [/ ‘ ﬂif
Police statistics showed that during 1976 there was an average of 20.5 P
robberies per census tract. In the 15 census tracts which contained adult ¥  ,a%"
businesses, the average was nearly double at 40.5 robberies. A single census _ r o v
tract which contained 5 pornography outlets and a population of only 730 Lt
persons had a total of 136 robberies. The statistics for rape echoed the same -,
pattern as for robbery. The citywide average of rape in Cleveland in 1976 was | et
2.4 per census tract. In the 15 census tracts containlng pcrnography uut[fts, L
the rate was double that. 2 i S e

e
The City of Kent, Hashington had similar experiences with the Roadside Inn
Tavern. Prior to its forced closing, the Roadside Inn offered topless dancing
and table dancing in conjunction with its selling of alcoholic beverages. i

el
-

-~ Kent police investigations conducted in the summer of 1981 revealed a very

igh incidence of criminal activity at the Roadside, related primarily to sex

imes (prostitution) and drug related offenses. As a result of 57 hours of

remise investigation, 162 charges were brought against 21 persons by the

t Police Department. The report filed by the police stated: "The total

ime involved, and the number of charges, break down to a time expenditure of

light1y more than 20 minutes per charge, attesting to the relative-ease by

hich the subject of prostitution arises within an environment such as the

oadside.” In September, 1981, the Roadside Inn Tavern was closed by the City : i

of Kent.
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