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I. INTRODUCTION
This paper explores the working conditions of exotic dancers in strip clubs both
locally and nationally. | will demonstrate that exotic dancers are frequently exploited
by their employers.E‘I
First, I will briefly discuss common trends in the adult entertainment industry on
a national level. Then I will introduce the narratives of three women interviewed. Two
of the women are currently exotic dancers in Salem, and one was a dancer in Eugene.
Even though the purpose of this paper is not to debate about whether stripping is
degrading, the discussion I had with these three women on the topic was intriguing.
Before discussing specific labor conditions within strip clubs, it is worthwhile to
discussing the nature of the industry itself. Therefore, included in the introductory
narrative section, | will relate the heated discussion | had with these women on how
they view stripping. The narratives of the women | interviewed will be weaved in
throughout the paper to provide an inside look at strip clubs and exotic dancers in
Oregon.
I will next review the protection afforded nude dancing by the First Amendment
in the United States Constitution. | will then discuss the relevant Oregon Statutes and

local ordinances which are used to regulate nude dancing. Next, | will examine the



common practice of club owners classifying exotic dancers as independent contractors,
rather than employees, both nationally and in Oregon. | will then explain how
difficulties arise when exotic dancers are classified as employees, and the traditional
employment regulations are applied to strip clubs. Finally I conclude about what
reform is necessary.
Il. CURRENT TRENDS AND VIEWS OF THE ADULT ENTERTAINMENT
INDUSTRY
Adult entertainment is an ever increasing part of American culture.
Technological advances allow people to easily access computer pornography, cable
television porn, and telephone sex hotlines from the privacy of their homes. Public
adult entertainment, such as strip clubs, is a rapidly growing industry.lz-‘| Nude dance
clubs are an “expanding 3-billion-a —year industry that in 1995 drew 10 million
customers to about 2,200 clubs around the country.”g As of February 1997, Americans
“spent more money at strip clubs than at Broadway and off-Broadway theatres, regional
and nonprofit theatres, opera, ballet, and jazz and classical music performances
combined."l;|
Society encourages women to enter the sex industry by financially supporting it;
however, at the same time stigmatizes the women who enter the industry by labeling
them “bad girls.”EI The law pushes exotic dancers to the outer perimeters of society by
not recognizing that they deserve the same rights and protections in the workplace as

those of other workers. Of particular importance in this paper, is the fact that courts



often do not recognize that exotic dancers are mislabeled as independent contractors by
club owners.l;I

Feminists for the most part have failed to acknowledge exotic dancers as women
who deserve more protection and rights under the law. Most feminists have taken the
stance that sex workers need to be “rescued” from the industry. Feminists have based
their position of needing to rescue sex workers on the premise that sex workers are
forced into the industry.l?‘-'I Norma Ramos, the general legal counsel for Women Against
Pornography, says: “l never see women stripping. . . as a function of choice. | always
see it as a function of lack of choice.”EI

The fact is that sex workers are not necessarily forced into the adult
entertainment industry. Rather, some dancers deliberately choose to work in adult
entertainment because they find stripping sexually liberating.

Economic necessity, however, does play a role in many women’s decisions to
choose stripping. Reports have shown that exotic dancers are often students, single
mothers, or women unskilled in other work who dance in order to meet their living
expenses.EI

The bottom line is that exotic dancers are unequivocally entitled to the same
protections and rights as workers in “straight” jobs. Stripping does reduce women to
sex objects and certainly can be sexually degrading. However, strip clubs are not going
to disappear. In fact, they are quickly growing in numbers.l;fI The law can at least offer

assistance in helping exotic dancers to gain rights in the workplace.



1. EXCERPTS FROM THE NARRATIVES OF THREE WOMEN |

INTERVIEWED

A. An Introduction to the Three Women | Interviewed

| interviewed Daniella, Stevie and Magic on the evening of April 3, 2002 in the
casual setting of Magic’s home.EI The interview turned out to be a fascinating
experience. The women were very open and easy to talk to. Daniella and Magic have
known each other since 1997 and are very good friends. Daniella met Stevie a year ago.
Magic and Stevie have known each other for about two months.

At one point, the interview turned into a heated debate between Magic and

Daniella. All three women have very different opinions about dancing and have had
quite different experiences in the industry.

Magic is a white, twenty-three year old female from St. Paul, Minnesota. Magic
comes from an upper middle class family. Magic lives in Eugene and is graduating
from the University of Oregon in June with a degree in International Studies and a
minor in Spanish. Magic first began dancing in 1999 because she was tired of being
broke. Magic danced in Eugene at the Silver Dollar and then at Jiggles. Magic said that
at both Silver Dollar and Jiggles the dancers get completely nude.

Daniella is a white, twenty-six year old female from San Diego. Daniella moved

to Eugene with her mother in 1990. Daniella’s comes from a lower middle class family



and her parents are divorced. Daniella graduated from South Eugene High School.
Daniella said:

“I always wanted to be a stripper. When Magic started dancing, | knew

that I could do it too. | am very talented when it comes to dancing and

entertainment. Also | was so broke, | needed to do something to make

more money.”

Daniella worked at Jiggles for two years and then moved to California where she
worked at the Kit Kat in San Jose and New Century in San Francisco. Six months later,
Daniella moved to Salem, Oregon. Daniella used to work at Stars in Salem. Now she
dances in Salem at Foxes. Foxes is a nonalcoholic club. Daniella said that in every club
she has worked at in Oregon, the dancers get completely nude.

Stevie is a white, nineteen year old female from Klamath Falls. Stevie graduated
from high school a year ago and then moved to Salem. Stevie comes from a middle
class Mormon family. Stevie said she started stripping because she was broke. She saw
an add in the newspaper and decided to give dancing a try. Stevie danced at Cowgirls
I11 and Firehouse in Salem. She has also done guest appearances at City Limits in
Portland. Currently, Stevie dances at Foxes in Salem. Stevie said the dancers get

completely nude at each of these clubs.

B. An Inside Look At How These Women View Dancing

| asked how they would respond to the belief held by many feminists and other
members of society that stripping is inherently degrading.

Daniella responded:



“Feminists are not open-minded. Dancing makes me feel like | am a star.
Dancing is only degrading if you let it be. What you do with stripping is
either good or not- there is no in between. If you have to be drunk or high
on drugs to dance, what you are doing with stripping is not good. But if
you are a true performer, working hard out there in the club- you know
dancing hard, dancing confidently, then dancing is not degrading.”

Magic quickly jumped in and said:

“That is so naive to say that. | think it is much deeper than that. Itis
much deeper than the attitude of the dancer. | mean, look at what
stripping does in our society. Men can see women whenever they want.
That in itself turns women into sex objects. So, Daniella, you don’t think it
is degrading for guys to throw down bills?

Daniella responded by saying:

“It is only degrading if you let it be. If I let myself fall to men’s level, then
it is degrading.”

Magic replied:

“It is enough for guys to act horrible. Their attitude can be degrading.
You are fooling yourself, Daniella, to act like something like this does not
exist unless you let it.”

Daniella still insisted:

“If you let what guys say to you at the club effect you, it can be degrading.
As a whole, | don’t feel that dancing is degrading. If you have the courage
to show off what god gave you, how can that be degrading? | mean look
at the country fair, a lot of people run around nude and we don’t call that
degrading.”

Magic says insistently:

“The difference is in stripping men are throwing money!”

Daniella says:



“Well, I don’t have a problem showing off my body for money. There are
some women that degrade themselves because they will say anything to
get money. | am honest. | act the same way in a strip club, as | do right
now. | enjoy my job. I enjoy being in spot light, as you know.”

| asked Daneilla if she truthfully can always be herself at the club, or if there are

times when she has to put on an act. Daniella laughed and responded:

“Well, | guess, at times | hustle a little bit. | mean, | have to admit that
part of stripping is acting. If a guys cracks a joke that you don’t think is
funny, sometimes you still just have to laugh. But, you still should try to
be yourself.”

| turned to Stevie and asked her how she felt about dancing. Stevie said:

“Dancing makes me more comfortable with my body. | feel more self-
confident. I am a very shy person, and dancing has helped me to open up
more.”

| asked if there were specific times they could think of when stripping made
them feel degraded.
Magic said:

“There are those nights when all the guys are rude, and you just feel so
low. On those nights, you just want to cry and leave the club. Dancing
can make you feel horrible.”

Daniella then began nodding her head,

“Yeah, | mean | guess there are times when | feel crappy. There was this
one time, this guy said he would pay me sixty dollars for three songs- but
that I wouldn’t have to dance. He just wanted me to stand there so he
could talk to me. He ended up saying really odd sexual things about what
he wanted to do to me. | stood there because | kept thinking, okay, it is
only nine minutes, and sixty dollars is a lot. But it really affected me. For
the next week, | kept thinking about what he had said. It was always
lingering in my head.”



Stevie then spoke up and said:

“When those sort of things happen, the men are taking your power. You
have to remember why you are doing it- bring it back to the money.”

It was fascinating to hear the women’s different opinions on how they view
dancing. After hearing Magic’s opinion, | came to the conclusion that she must have
stopped dancing because she was overwhelmed by feelings of being sexually degraded.
However, to my surprise, she gave an answer quite to the contrary:

“Oh, I stopped dancing because Jiggles closed down. | had it so good

there. It was so easy. | would show up for work three times a week, work

for six hours, and earn tons of money! | did not feel like re-auditioning

anywhere or deal with getting adjusted to a new club.”

IV. PROTECTION FOR NUDE DANCING UNDER THE UNITED STATES
CONSTITUTION
The United States Supreme Court first ruled on nude dancing in 1975 in Doran v.
Salem Inn. E"lln Doran the Court held that nude dancing may involve only the “barest
minimum of protected expression” and might be entitled to First Amendment

protection in some circumstances.ll:f|

In 1991, in Barnes v. Glen Theatre, Inc., the United States Supreme Court clarified

the Doran decision and held that nude dancing is “expressive conduct within the outer
perimeters of the First Amendment.”m

The Court in Barnes also held that the test in United States v. O’Brien should be used

to determine when nude dancing can be regulated by a government entity.li’;I The

O’Brien Court found that regulation of symbolic expression is justified if it is within the
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constitutional power of government, furthers an important or substantial governmental
interest unrelated to the suppression of expression, and the incidental restriction on
First Amendment freedoms is no greater than essential to the furtherance of that
interest.ll-z-|
V. CLUB RULES, OREGON STATUTES, OREGON ADMINISTRATIVE RULES
AND ORDINACES REGARDING NUDITY AND NUDE ENTERTAINMENT

Each strip club has its own rules regarding specific conduct that is allowed. The
conduct permitted in the club rules must be within the parameters of conduct that is
allowed under local ordinances and state statutes. Across the country there are many
cities that have ordinances restricting what conduct is allowed in strip clubs.g‘|

In fact, there are no ordinances in Eugene that discuss nude dancing or strip
clubs. Eugene Ordinance 4.760 Prohibited Nudity states:

“It shall be unlawful for any person eight years of age or older to expose

their genitalia while in a public place or place visible from a public place,

if the public place is open or available to persons of the opposite sex.”

The Eugene City Recorder, Kate Feiland, explained that under the Eugene code,
strip clubs are considered private property. Thus, strippers are not prohibited from
exposing their genitalia while in the strip club.EI

Salem Ordinance 96.210 Obscene Conduct in Public states:

“It shall be unlawful for any person who is in any public place or in a

place where food or alcoholic beverage is offered for sale or consumption

on the premises to:

(a) Appear in a state of nudity with the intent of arousing sexual
excitement in himself or another person;
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(b) Engage in any sexual conduct.”

| received conflicting information from the Salem City Recorder’s office, and
thus, have not been able to determine how ordinance 96.210 applies to strip clubs. The
first time | called the Salem City Recorder’s office, | spoke with a woman named
Michelle who explained that ordinance 96.210 does not allow strip clubs to serve
alcohol. The recorder stated that the policy behind this ordinance is based on the city’s
determination that alcohol and sexy dancers were not a good combination.lf;'|

| called the Salem City Recorder’s office for a second time to inquire about the
zoning laws in Salem. | again inquired about ordinance 96.210 in order to confirm that
the information I received before was correct. | spoke with Helen, who said that the
ordinance does not necessarily restrict alcohol in all strip clubs. She said that the club
Stars in Salem serves alcohol. She explained that the clubs can get around this
ordinance by arguing that the dancers appear in a state of nudity but not with the intent
of arousing sexual excitement- only for entertainment purposes.g | then spoke to a
woman in the legal department of the City Recorder’s office. She told me that she had
never read this ordinance and did not know how it applied to strip clubs. | have left
multiple messages with other employees at the City Recorder’s office. | have not yet
received a call back. Unfortunately, there are no court cases that discuss this ordinance.
Nevertheless, it seems that Helen is probably correct- Stars got around the ordinance by

claiming that their dancers are nude only for the purpose of entertaining the patrons.
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Under the zoning ordinances in Eugene a strip club is classified as a commercial
enterprise, and thus, is allowed only in an area that is zoned commercial. A strip club is
not allowed in an area that is zoned residential or industrial.gAccording to Dave Pratt,
the zoning law specialist in the Salem City Recorder’s office, Salem does not have
zoning restrictions, and thus, theoretically, a strip club could operate in a residential
neighborhood.l;‘I

The Oregon Liquor Control Commission relies on specific Oregon statutes and
Oregon administrative rules to regulate the activity of those licensed by the
Commission. There are several Oregon statues used by the OLCC that are relevant to
strip clubs and nude dancers. ORS 471.425(2) states:

“No licensee of the commission shall maintain a noisy, lewd, disorderly or

insanitary establishment or supply impure or otherwise deleterious

alcoholic beverages.”

The following are the relevant Oregon administrative rules used by the OLCC to
regulate its licensees. OAR 845.006.0347(2)(a) states:

“No licensee or permitee will permit noisy, lewd or disorderly activities

on the licensed premises or in areas the licensee controls that are adjacent

to or outside the premises.”

OAR 845.006.0347(b) defines “lewd activities” as those activities “that contain
lustful, lascivious, or lecherous behavior. Examples include sexual intercourse and

masturbation.”

OAR 845.006.347(4) Restrictions on Entertainers to Prevent Lewd Behavior states:
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“(a) No licensee permitee who allows or provides live, nude
entertainment will permit a person to touch another person’s
uncovered genitals, pubic area, buttocks or female breasts or to reach
beneath another person’s clothing to touch the person’s genitals, pubic
area, buttocks or female breasts.

(b) A licensee or permitee who allows or provides live, nude
entertainment must post a notice stating that patrons and entertainers
must not touch another’s genitals, pubic area, buttocks or female
breasts or participate in lewd activities. The licensee must post this
notice in a place that customers can easily see and read, and in all
dressing rooms that entertainers use.”

OAR 845.006.347(5)(a) states:

“A licensee or permitee who knows that a patron has engaged in noisy,
lewd, disorderly, or unlawful activities or any touching that subsection
(4)(a) of this rule prohibits must evict that patron from the premises for at
least a 24-hour period.”

OAR 845.006.0362 Responsibility of Licensees for Conduct of Others states:

“Each licensee may be held responsible for violation of any liquor control
law or administrative rule or regulation of the Commission affecting his
license privileges for any act or omission of his servant, agent, employee,
or representative in violation of any law, municipal ordinance,
administrative rule, or regulation affecting his license privileges.”

Neptune’s Restaurant, Inc. v. Oregon Liquor Control Commission interpreted

the meaning of “maintain” as used in ORS 471.425(2). The court determined that “the
charge of maintaining a lewd establishment could not be proven by evidence of one
violation alone. There must be evidence to support an inference of “continuity of the

proscribed conduct in order to prove a charge of maintaining.”lg“I
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A. Excerpts from the Narratives Regarding Oregon Statutes, Administrative Rules

and Club Rules

| asked the women | interviewed if they were familiar with the Oregon statutes
and administrative rules involving nude entertainment.
Daniella said:

“Yeah, every club I have worked at has had rules posted in the club. 1
think some of those rules are statutes. All the clubs | have worked at post
rules that customers are prohibited from touching us. Also, we are not
supposed to touch ourselves in a way that is sexual or stimulating.”

Daniella then went on to explain:

“We have pillow dances at Foxes. Basically, pillow dances are the same as
lap dances, but we put a pillow down on the guy’s lap. Somehow, under
the law in Salem these are allowed. Lap dances are not allowed, but with
the pillow they are okay.”

Magic said:

“I don’t know if | ever saw any statutes posted in Jiggles, but | do know
that Jiggles was much stricter than the clubs in Salem. At lJiggles the
dancers were supposed to stay six inches away from the customers. There
were cameras everywhere at Jiggles. Also, at Jiggles the bouncers
watched how much alcohol the girls drank.”

Daniella adds in:

“Yeah, Foxes is much more relaxed. The bouncers don’t even seem to be
watching. But, the bouncers are good if you tell them there is a problem.
They will kick the customer right out!”

Stevie chimes in:

“At Foxes you can kick anyone out. | think at any strip club it is easy to
get the guys kicked out. The dancer just has to say the word.”
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| asked the women whether dancers in the clubs, which they have worked in,

obeyed the restrictions set forth in the Oregon statutes, administrative rules, and club

rules.

Daniella’s immediate response was:

“All club girls break the rules. Eugene is stricter at enforcing the rules
than in Salem. Dang, dancers, they go over and kiss customers.”

Magic commented:

“Yeah, one of the rules is the dancers are not supposed to use drugs, but
dancers are always doing drugs like vicodin or percocet. AtJiggles, I did
not know of any girls getting caught popping pills, but | knew of girls that
did get caught smoking pot.”

Daneilla said that the club rule at Foxes is that you are not allowed to give
out your phone number. Danielle then added:

“You can take phone numbers from customers, but then you are supposed
to go over to the bar and throw them out. Not all the dancers follow this
rule. I do have some regulars, and I have their business cards. | can call
them up if it is slow on a particular night.”

Stevie said:

“Yeah, | already have some regulars and they | definitely call them up on

a slow night.”

| asked the women what kind of experiences they have had with

customers breaking club rules and statutes that prohibit touching.

Steve said that:
“Guys have tried to grab my legs, my hips, and my boobs.”

Danielle said:
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“Yeah, sometimes when guys hand me money, they touch my thighs.
Once a man touched my crotch, and so | yelled for help immediately and
he got kicked out. The second time that happened it was from a man that
had been spending tons of money on me all night. So, I told him quietly
that I would give him five minutes to leave before | got him kicked out.”

Magic claimed:

“I never had a problem with customers touching me. Once | had a guy
touch my toe.”

Stevie said:

“It is so much different with male strippers. We went to this show where
there were male strippers a few weeks ago. Girls were always grabbing at
all the men- screaming and everything. The bouncers were just standing
there, letting the girls grab the strippers. We hung out with the male
dancers after the show and they told us they don’t mind the females
touching them. It is crazy, male strippers make so much more money
than us!”

| then asked the women about if they have ever been “propositioned.”
Magic said:
“It is mostly Chinese and Hispanic men that proposition the dancers.”

Danielle proclaimed that she gets propositioned once a night. Danielle
added:

“I saw a lot more dancers prostituting in California. | went to work at this
one club in California and after two hours | quit. They had private rooms
where girls would supposedly do private dances. The time limit in these
rooms was supposed to be five minutes. | asked the most approachable
dancer in there | could find what was the real deal with private dances.
She said each dance was sixty dollars and up. | asked her what she meant
by and up. She said, well you know you can really do anything you want
and charge like one hundred dollars. So basically these girls could take
part in prostitution of they chose. | got out of that place!”

Stevie then explained:
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“Well, you know, there is a lot of prostitution that takes place among
supposed female escorts. | mean you can look at the adds in the Xmag
and you can see that these women are more than escorts. The adds give a
hint of whether more than an escort service is offered by the women.”

| asked them if they knew about if dancers the Eugene or Salem area were often

the victims or assault or rape.

Daniella responded that:

“Violence against dancers is not really a problem in Eugene or Salem.
Maybe in the big cities it is a bigger problem. The bouncers always walk
you out and make sure that you leave safely. | have been followed twice
after leaving a club. Both times it turned out it was nothing. The second
time | was in a taxi, and when | realized | was being followed | made the
taxi take a different route. | made it clear that we knew we were being
followed. And then the guy just disappeared. You have to stand up for
yourself in situations like this.

The “poor me girls” are the ones that will get into trouble. Those girls that

don’t stand up for themselves might end up getting raped. Those dancers

that can be easily manipulated and are weak minded may have some

problems.”

These girls’ view regarding violence against exotic dancers does not necessarily
mirror reality. There is documentation of a high correlation between women who
work in the sex industry and women who are victims of sexual assault and rape.gI Most
of the documentation is from bigger cities, however, it would be safe to assume that
some of the findings are applicable to Eugene and Salem.

V1. CLASSIFICATION OF DANCERS AS INDEPENDENT CONTRACTORS

A. Current Trends Nationally and in Oregon
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As other commentators have noted, the single greatest challenge facing exotic
dancers is that club owners typically hire them as independent contractors.gl I will
demonstrate that in a majority of all clubs, the relationship between club owner and
dancer is actually one of employer and employee. There are various federal and state
statutes that define employee and independent contractor, as well as tests used to
determine if an individual is an employee or independent contractor. In almost all
scenarios when the various test and definitions are applied, an exotic dancer can more
accurately be defined as an employee.g

As an independent contractor, an exotic dancer’s income usually consists entirely
of tips and the money she earns from table dances; an independent contractor usually
does notearn a wage.gI In Oregon, under ORS 653,025, employers are only required to
pay employees minimum Wage.gI

| asked the women | interviewed if they were independent contractors or
employees at the various clubs they worked at. At first Magic said she did not know.
Then Daniella chimed in:

“Oh, yeah, | know that at all the clubs | have worked in | have been an
independent contractor.”

| then explained the difference between employee and independent contractor to
Magic and Stevie. Magic said:

“I must have been an independent contractor because | never got paid a
wage and | never got any employment benefits.”
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The classification of exotic dancers as independent contractors is important to
discuss because having the status of independent contractor has many negative legal
ramifications for the dancers. However, club owners benefit from this classification.
For example, club owners do not have to pay state and federal withholding taxes, social
security tax, state unemployment taxes, and worker’s compensation insurance
premiums on behalf of the dancers working for them when they are classified as
independent contractors.li‘:'|

Only employees are eligible for protections provided by state laws and federally
mandated programs such as minimum wage laws, federal anti-discrimination laws,
family leave programs, unemployment insurance, and workers compensation.Q Thus,
for example, only employees are eligible for the protections provided in Title VII and
the analogous Oregon statute, ORS 659A.030.g|

Most clubs that classify their dancers as independent contractors require their
dancers to pay certain fees and fines. Almost every club that classifies its dancers as
independent contractors collects a stage fee from the dancers before they perform each
night.g“I Daniella said that at Foxes the dancers have to pay a ten dollar stage fee on
weekdays, a thirty dollar fee on Saturday, and a fifteen dollar fee on Sunday. Some
clubs require that the dancer to sell a certain amount of drinks per shift, and if a dancer
fails to meet such quota, they must pay the club for unsold drinks. Almost all clubs
that classify their dancers as independent contractors mandate that the dancers pay a

portion of their tips to other employees in the club, such as bouncers, disc jockeys,
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waitresses and bartenders.g‘I Stevie said that the dancers at Foxes have to tip the DJ ten
percent and the bartender and waitresses five percent. Exotic dancers, as independent
contractors, are fined if they miss work for any reason, including illness. Further,
dancers have to pay stage fees for the days they miss.g Sadly, even though many clubs
charge excessive entrance fees, this revenue is rarely shared with the dancers.
According to Hiedi Machen, in one club in California it is predicted that “by charging
stage fees and cutting out employment costs, the O’Farrell Theatre may come out ahead
as much as $2 million a year."EI

Some clubs provide their dancers with written lease agreements outlining the
scope of the dancer’s employment while other have oral agreements.EI Daniella, Magic
and Stevie all said they have never had a written employment agreement at any of the
clubs they had worked for. If a dancer does not agree to or tries to change a term of her
employment agreement, most often she will either not be hired or will be fired.g Club
owners can afford to do this because there is a large labor pool of women to choose
from.g

| learned about how these dancers feel about most of the club owners they have
worked for. Magic said:

“Most club owners are not very nice. They are all about making money
and using people.”

The two other women nodded their head in agreement with what Magic said.
Magic said she tried not to have any interaction with the club owner at Jiggles. She

said:
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“I would just go to work, do my job and then leave. | did not want to deal
with the management.”

Daniella claims that many owners of low scale, “dive-like” clubs just use their
clubs as a front for a drug operation. Daniella said laughing:

“I think Jiggles was just a front for a huge cocaine operation and | even

think that where | work now is just a front for some kind of drug

operation. | knew girls that worked at Jiggles for seven years, and they
were positive that the owner was just using the club as a cover-up.”

B. How to Determine if a Dancer is an Independent Contractor or an Employee

1. Federal Statutes
Courts employ various tests from the federal statutes to determine if an
individual is an employer or independent contractor. The Fair Labor Standards Act
requires the “economic realities test” be utilized to determine the status of a Worker.EI
Courts have predominantly employed the “hybrid test” when determining worker
status under Title VI I.I'f;*| The hybrid test is a combination of the “economic realities test”
and the “right to control test.”g|

The United States Supreme Court in Nationwide Mutual Insurance Co. v.Darden

held that when a statute lacks a clear and helpful definition of an employee, the “right
to control test” is to be used.l“;I Courts have determined that when examining claims
under Worker’s Compensation laws and Unemployment Compensation law, the right
to control test should be utilized.g|

2. Oregon statutes
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ORS 653.025, the state statute analogous to the FLSA, does not specify a certain
test to be used to determine the status of a Worker.@ Oregon courts have typically used
the “right of control test” when analyzing a claim under ORS 653.025."";| Only one court
in Oregon has addressed how to determine the classification of a worker under ORS

659.030, the state statute analogous to Title VII. The court in Cantua v. Creager held the

“right to control test” is to be used when determining whether an individual is an
employee or independent contractor under ORS 659.030.5|

Since each of the various federal and state employment statutes use a different
test to determine if an individual is an employee, often an individual can be an
employee under one statute and not another. 1n 1993, the Oregon legislature
recognized the lack of uniformity that arises from the different tests and enacted ORS
670.060.'5"7'| ORS 670.060 sets forth eight factors that must be satisfied in order to classify
an individual as an independent contractor.g| ORS 670.605 provides that ORS 656, the
Worker’s Compensation chapter, and ORS 657, the Unemployment Insurance chapter,
should jointly adopt the test set forth in ORS 670.060 to determine the status of a
worker. However, case law demonstrates that the courts have not necessarily relied on
ORS 670.060 when determining the status of an individual under Worker’s
Compensation law and Unemployment Compensation Iaw.g| Instead, the courts have

followed the 1994 decision S-W Floor Cover Shop v. National Council on Compensation

Insurance.g The court in S-W Floor Cover Shop held that the test set out in ORS 670.060
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should be used in conjunction with the statutory definitions of ORS 656 and ORS 657 as
well as the “right to control test.” L]

Whenever the “right to control test” proves inconclusive in determining the
status of a worker, Oregon courts apply the “nature of the work test.”l;“I

3. Economic Realties Test

Exotic dancers have had the most success in lawsuits in which they have filed
under the Fair Labor Standards Act.gl The FLSA is also the statute that exotic dancers
most commonly file under.EI Although, exotic dancers have had success in bringing
claims under the FLSA, the number of lawsuits brought by exotic dancers is still very
low compared to the number of dancers in America, who potentially could bring
claims. Thus, the practice of classifying dancers as independent contractors is indeed
still quite prevalent.g’|

If exotic dancers are found to be employees under the “economic realities test”,
then employers are mandated to pay minimum wage, possibly unpaid back wages, and
reimburse any fees that the dancers had paid them.g

It is worthwhile to briefly examine the factors that compose the “economic
realities test” and how these factors can be applied to the setting of a strip club.

The economic realities test takes the following factors into consideration:
permanency of the relationship, skill required, investment in the work facilities,

opportunities for profit or loss from the activities, and whether the worker is an integral
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part of the business.E"I Listed below are the factors of the economic realities test and
explanations of how each factor apply to a strip club.
(a@). Club Owner’s Control over the Dancer’s Work

A worker is an employee when the club owner retains control over the means
and manner of the work, not just merely control over the final result.gl

Typical strip clubs have many specific rules the dancers are supposed to follow.
In most clubs, the club owner controls the amount of nudity of a dancer, the number of
songs each dancer must dance to, and the order the dancers are to perform in. Usually
employers set some restrictions on the costumes the dancers wear and what songs they
perform to. A strong factor pointing to the employer’s control is that usually the
employer posts or announces the price for private dances.li;| The above mentioned facts
lead to the conclusion that club owners have control over the means and manner of the
dancer’s performance.

(b). Permanency of the Relationship

When examining the permanency of the relationship, the courts look at how long
the individual has been with the same employer. The longer an individual is with an
employer, the more likely they will be classified as an employee. An independent
contractor usually works for a number of different parties and moves from job to job.Q

Some club owners state in their employment agreements that dancers may
perform at other clubs; this would indicate that a dancer’s relationship with a club may

be impermanent. However, there are some dancers who stay at the same club for a long
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period of time and establish a large clientele.gI This would indicate the relationship was
one of employee-employer. The courts are required to weigh each factor equally when
applying the “economic realities test."gl Thus, even if a dancer is found to have an
impermanent relationship with a club, this factor is not determinative that a dancer is
an independent contractor.
(c). Skill Required

If the employment position requires a particular skill, the courts are more likely
to classify the individual as an independent contractor.g“|

Even though dancers can be considered to posses special skills to dance in front
of large crowds and take off their clothes, most courts have expressed the sentiment that
the skill is very slight.@ In fact when club owners advertise for dancers, they often
advertise that no experience is necessary.gl

(d). Investment In Work Facilities

The courts will consider the extent of the worker’s investment in the employment
facilities. The greater the investment, the more likely the courts will find that the
worker is an independent contractor.gl

In typical strip clubs, the employer rents the building, hires lighting technicians
and DJ’s, and builds a stage. Dancers usually only invest in costumes and makeup.‘g""_‘|
Therefore, this factor easily points in favor of an employee classification.

(e). Opportunity for Profit or Loss
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When employers control a worker’s opportunity for profit or loss, a worker is
usually found to be an employee.g

Most club owners have control over when dancers will work and how many
hours they may work. A club owner usually has authority over what part of the club
the dancer will dance in and how long the dancer will perform on stage. These factors
can greatly affect how much money the dancer is able to earn. Dancers depend on the
club owners to develop a successful economic enterprise.g Club owners handle the
advertising and promotion for the clubs.

(F). Integral Part of the Business

The final factor is whether the worker is an integral pat of the business. The
more integral the worker is to the business the more likely it is that the court will
classify the dancer as an employee.gl

When customers come to strip clubs their primary reason is to see exotic, naked
dancers. This is the reason that customers pay entrance fees to get into strip clubs.
There are many strip clubs throughout the country in which alcohol is prohibited; they
still have many patrons.l;| Dancers are clearly an integral part of the strip clubs.

4. Right to Control Test

Dancers have had less success in lawsuits in which the “right to control test” is
invoked than the “economic realities test”l"h_”“I

The “right to control test” has the following factors: direct evidence of the right

to exercise control, investment in work facilities, method of payment, and the right to
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terminate.l?"?‘I The first two factors of the “right to control test” are the same as the
“economic realities test.” Therefore, | will only explore in greater detail the method of
payment and the right to terminate factors.
(a). Method of Payment

If the method of payment is in the form of an hourly wage, a court is more likely
to find that an individual is an employee.g| Most dancers do not receive wages, thus,
leading to the conclusion that they are independent contractors. Further, courts may
also look at tax returns and determine how the dancers classified themselves. Also, the
courts will consider if the employer withheld payroll taxes. If the employer did
withhold taxes, the worker would appear to be an employee.EI

Each of the four factors in the “right to control test” has to be weighed equally:
one factor alone cannot lead to the conclusion that a dancer is not an employee.l;| Thus,
even if the method of payment indicates that an exotic dancer is an independent
contractor, this factor alone does not establish that the dancer is an independent
contractor.

(b) Right to Terminate

If an employer has the right to discharge a worker at will, it indicates that the
worker is an employee.EI Club owners definitely have the right to discharge at will
exotic dancers. In fact, club owners terminate their dancers for very small infractions of
the rules or simply if they are dissatisfied with the performance of a dancer.lg'I

C. Case law in Oregon
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Thus far, there have only been four cases in Oregon brought by exotic dancers
for the purpose of determining if they are independent contractors or employees under
employment statutes.g Three cases have been brought under ORS 653.05, the statute
analogous to the FLSA; one case has been brought under the ORS 657, the Worker’s
Compensation law.

1. Under FLSA and 653.052
Exotic dancers were only found to be employees in two cases, State ex rel.

Roberts v. Acropolis McLoughlin and State ex Roberts v. Bombareto Entertainment.@

However, in Acropolis, the court that the dancers were only employees from 1991 to
1993. In 1993, the Acropolis club, probably anticipating a lawsuit, restructured its
relationship with its dancers. The club hired an agency to hire, schedule, discipline, and
fire the club’s dancers; the club literally just rented stage space to the agency.'f’:'|

The 2000 federal court decision, 7455 v. Matson did not find in favor of the exotic

dancers.lfﬁ‘;| Interestingly, the facts from Matson and Bombareto almost identical.Q

Thus far the Bombareto decision is the only decision in Oregon that has found for the
exotic dancers on all of their claims.g| It is hard to predict what results future litigation
in Oregon will produce for exotic dancers bringing claims under 653.05.

State ex rel. Roberts v. Acropolis McLoughlin | decided in 1997, was the first case

brought in Oregon under ORS 653.052 to determine the status of an exotic dancer.g|
At trial, the Oregon Bureau of Labor and Industries (BOLI) brought the action on

behalf of the dancers who worked at the Acropolis club in Portland. BOLI alleged that
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dancers were entitled to wages from the time they were working in June, 1991 until
April, 1994. Further, BOLI asked for declaratory and injunctive relief for the dancers
working after September 1993@

BOLI also brought a wage claim on behalf of dancer Mazur for the period of
September 1993 until April 1994. The trial court jury found in favor of the dancers for
their wage claims from the time period of June 1991 until September 1993. The claims
for injunctive and declaratory relief for the period after September 1993 were denied
relief. The court also dismissed the claim brought by dancer Mazur. BOLI appealed the
trial court decision.EI

On appeal, the BOLI argued that the trial court erred in failing to grant injunctive
and declaratory relief. The issue on appeal was whether the dancers who worked at the
Acropolis club after September 1993 were employees under ORS 653.020, thus, entitling
them to minimum wage. The parties disagreed whether the “right to control test” or
the “economic realities test” should be used to determine the status of these dancers.
The parties also disagreed about which test the trial court actually applied.la;I The court
found that trial court used a combination of the “right to control test” and the
“economic realties test.” BOLI argued that only the “economic realities test” should
have been applied. The appellate court held that since BOLI raised that claim for the
first time on appeal, the court would not consider it.gl

BOLI alleged that the trial court erred in dismissing the claim brought by Mazur

for the time period after 1993. BOLI alleges that the trial court should have evaluated
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Mazur’s claim using the “economic realities test."g The court stated that it would not
consider which test the trial court should have applied. However, the court found that
there was evidence that an employee-employer relationship existed between Mazur and
the Acropolis. The appellate court reversed the trial court’s decision with respect to
Mazur’s claim and affirmed the rest of the trial court’s decision.gI

In State v. Acropolis McLoughlin, Inc. Il., BOLI argued that under the test

utilized by the trial court used, a combination of the “economic realties test” and the
“right to control test”, the dancers should have been found to be employees post-
September 1993.EI The appellate court considered this claim on de novo review. The
court examined in great detail the employment relationship that the dancers had with
Acropolis club pre 1993 and post 199&@ The Acropolis club modified its operating
procedure beginning in September of 1993. Prior to September 1993, an employee of the
Acropolis, Don Cloud, hired the dancers, made up their schedules and served as their
manager. The dancers had strict rules which they were to follow. After September 1993,
the Acropolis fired Cloud and replaced him with an agency called “Hot Stuff.” Hot
Stuff leased the stages at the Acropolis and was in charge of scheduling the dancers.
The dancers paid a stage fee to Hot Stuff instead of the Acropolis. After hiring Hot
Stuff, Acropolis no longer had rules for the dancers to follow. Instead, Hot Stuff
promulgated rules for the dancers to follow and disciplined them if they violated

them.gI

29



The court found that under the hybrid test used by the trial court, the dancers at
the Acropolis were not employees post-September 1993. The court held that its decision
applied to dancer Mazur and thus, she was not an employee post 1993 either.g

State ex rel. Roberts v. Bamareto Entertainment, was the next case brought under

ORS 653.052 by exotic dancers.;I BOLI sued Bamareto Entertainment, the corporation
that ran the clubs Jiggles and the Great Alaska Bush Company in Eugene. BOLI
brought the action against Bamareto seeking unpaid minimum wages, penalty wages,
and declaratory and injunctive relief on behalf of the dancers who performed at Jiggles
and the Great Alaska Bush Company. The dancers at those clubs were not paid a
minimum wage, but they kept the money earned from tips. The dancers had to pay a
stage fee to the clubs each night they performed. The court had to determine whether
the dancers were employees under ORS 653.0525|

Bamareto argued that ORS 653.052 does not define “employee” and thus the
definition from ORS 642.310 must be used- under this definition the dancers were not
employees. However, the court found that ORS chapter 653 does contain its own
definition of employee. ORS 653.010 defines the word “employ” as “including to suffer
or permit to work.” The court then concluded that by contexual implication an
employee is a person who is “suffered or permitted to work.” The court held that since
Bamareto “suffered or permitted” the dancers to work, the dancers were employees and

thus, protected under the minimum wage Iaws.g
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Matson v. 7455, Inc. was a 2000 federal court decision from the United States

District Court for the District of Oregon."?’_@*| The exotic dancer in this case brought claims
under both the FLSA and ORS 653.052. Matson was a dancer at Jiggles in Tualin off and
on from 1993 until 1998. Throughout her time at Jiggles, Matson paid a stage fee of
thirty dollars a shift, and her earnings consisted of the money she collected from tips
and table dances. Jiggles subjected Matson to its club rules for dancers.gI

The court acknowledged that in deciding Matson’s FLSA claims it would apply
the “economic realities test.” In using this test, the court found that Matson was an
independent contractor. The court held that the written agreement that Matson signed
with Jiggles was the most salient factor. The agreement said that Matson was in charge
of paying her own taxes.g|

2. Under Worker’s Compensation Law

The only case in Oregon brought under ORS 656, the Worker’s Compensation

law is Cy Investment Inc. v. National Council on Compensation Insurance.gI In this

case, the SAIF corporation is seeking review of an order made by the Department of
Insurance and Finance that twenty-two dancers at Cy’s Parkrose Pub are not “workers”.
The DIF determined that since the dancers are not “workers”, they were not subject to
worker’s compensation coverage.@

The dancers at Cy’s signed themselves up for shifts on a weekly schedule that
Cy’s maintained. The dancers received an hourly wage of six dollars. Cy’s exercised a

substantial amount of control over the dancers’ performances. Cy’s required the
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dancers to dance for four songs and then sit out for four songs. Cy’s had strict club
rules the dancers were supposed to follow. After considering the above mentioned
facts, DIF concluded that the dancers were not employees within the meaning of ORS
656.005(28), the worker’s compensation statute. The DIF relied exclusively on the “right
to control test” in reaching the conclusion that the dancers were not Workers.gI

The court re-applied the “right to control test.” The court applied the first factor
which examines whether the employer had control over the dancer’s method of
performance. The court found that both the employer and the dancers exercised control
over the performances and thus, this factor was inconclusive. Then the court examined
the second factor, the method of payment. The dancers received an hourly wage,
however, the dancers reported their compensation to the IRS as “non-employee
compensation.” The court found this factor inconclusive also. The court applied the
third factor, the right to fire factor. The court determined that although Cy’s retained
the right not invite a dancer back, Cy’s never prevented a dancer from working a
previously scheduled shift. The court determined this factor to be inconclusive as well.
The court applied the fourth factor, the furnishing of equipment factor. The dancers
provided their own costumes, make-up and music. Cy’s provided the stage. The court
held that the stage “was not equipment in its ordinary sense, but was, instead, merely
the site of the dancer’s performance.” Thus, the court found that this factor supports
the conclusion that the dancers were not “Workers”.l’f@_‘i'|

The court ruled that the “right to control test” was inconclusive in determining
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whether the dancers were workers. The court said that the DIF erred in basing its
determination solely on the “right to control test.” The court remanded the case and

ordered DIF to apply the “nature of the work test.”m

VII. CONCLUSIONS REGARDING INDEPENDENT CONTRACTOR STATUS
FOR EXOTIC DANCERS

As a matter of law, exotic dancers are often incorrectly classified as independent
contractors. My initial conclusion was that the independent contractor status had no
redeeming value for exotic dancers. | further thought that the only way that their
employment conditions could improve would be by classifying them as employees so
they would be eligible for the protection provided by state and federal employment
laws. However, after researching further, I realized that the situation is not so black
and white as I first had thought.

First of all, just because exotic dancers are classified as employees does not mean
they necessarily will benefit from the employment laws in the same way as workers in
traditional fields do. When traditional employment regulations are applied to strip
clubs, complex and unique issues arise. | will discuss the dilemmas which occur when
the FLSA and Title VII are applied in the context of strip clubs.

Secondly, I discovered that not all dancers want their status to change. In fact,
two of the women | interviewed are vehemently against being classified as employees.

| found some of their arguments compelling and worth considering.
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Thirdly, independent contractors still have tort and contract remedies which
protect their rights to bring lawsuits for various causes of action arising in the
workplace. Independent contractors can bring tort claims for intentional infliction of
emotional distress, injury caused by unsafe conditions, assault and battery against
either the owner or customer, etc. Also independent contractors can bring claims based
on contract such as breach of employment agreements, payment for work, tips, etc.

A. Applying Traditional Employment Requlations to the Strip Club

1. FLSA

Some club owners have structured their relationship so that the dancers have the
status of an employee but still take advantage of the dancer. For example, club owners
will pay the dancer a wage but still will retain a percentage of each private dance to
offset the Wages.gI Club owners get away with this because as employees, the money
which the dancers earn from private dances is considered revenue for the club, thus,
entitling the club to a share.@ Some club owners will pay wages, but also collect stage
fees from the dancers. The result of these ployts is that often a dancer will earn less
when classified as an employee.gI

2. Opinions From the Women | Interviewed Regarding Being Classified as an
Employee v. Independent Contractor

An important issue arises regarding what is more important to a dancer: a better

income or eligibility for protection under federal and state anti-discrimination laws,

unemployment compensation, family leave programs, and worker’s compensation?
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| asked the women whether they would rather be classified as independent
contractors by their clubs owners or as employees so that they would be eligible for
protection under the state and federal employment regulations?

Daniella said:
“I love my situation now. | get to take all the money | make from
table dances- and | don’t have to pay taxes. | mean | know I should,
but | don’t. | mean after all, the Oregon Health Plan is for people
who don’t get benefits! Thatis all | need.”

Stevie said:
“If our status changed and dancers made less, hardly any girls would do
it. The reason girls dance is because we make twice as much as the
average female worker.”

Magic piped in:
“I disagree with you. There are dancers out there that have children, that
need more security, like unemployment compensation. There are dancers
out there that would appreciate those benefits and rights they would be
eligible for as employees. It is not right that dancers don’t get treated like
workers in other fields.”

Daniella proclaims:
“Nah nah, it is all about the money. If our status changes to that of an
employee, those club owners will find a way to take all of the money we
earn off table dances, and that is the place we make money! If | don’t take
home between $700-$1000 each week, it is not worth it. And if they
changed my status- those club owners would take all our money!”

Daniella goes on:
“We deserve so much more than minimum wage. We are doing a lot out
there dancing. Seriously, my body is always sore. | have a sprained
ankle, and my shoulder is messed up. We are professional entertainers
and we deserve to get compensated a lot for it!”

Stevie adds:
“So many girls would quit dancing if they couldn’t take home all the
money we get from table dances. Seriously, the club owners would not be
able to find anyone to dance!”
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Obviously, not all dancers agree with Daniella and Stevie. There have been
many lawsuits filed against club owners by exotic dancers claiming that they have been
improperly classified as independent contractors.L‘f_@'| In fact, in 1999 several class action
lawsuits were been filed in California and Nevada by over five thousand exotic dancers
from thirty-one strip clubs. One of the California cases, Vickery v. Cinema Seven, Inc.
has already been settled. The five hundred dancers involved in the suit settled for 2.5
million dollars.@

3.Title V11 Sexual Harassment

Even if exotic dancers are classified as employees by club owners,
difficulties arise when employment regulations are applied to the context of exotic
dancing. Particularly interesting is the dilemma that emerges when Title VII and ORS
659.030 sexual harassment law are applied to the context of a strip club. Sexual
harassment is a form of sex discrimination prohibited by Title VIl and ORS 659.030.5| I
am going to discuss hostile work environment sexual harassment. No exotic dancer has
yet brought a hostile work environment sexual harassment claim.ll'z“I

In Harris v. Forklift, Justice Sandra Day O’Connor explained that an

environment can be a hostile work environment even if it “does not seriously affect
employees’ psychological well-being."L;| O’Connor stated that an environment is
hostile if it “detract[s] from employees’ job performance, discourage[s] employees from
remaining on the job, or keep[s] them from advancing in their careers.” According to

O’Connor the test for a hostile work environment is whether the work environment
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“would reasonably be perceived, and is perceived, as hostile or abusive.”@ Thus,
hostile work environment claims must be evaluated objectively and from the subjective
standpoint of the plaintiff.

Courts have found that an employer may be responsible for the sexual
harassment of employees by non-employees if the employer knows or should have
known of the conduct but failed to take immediate and appropriate action to correct the
situation.g| The United States Supreme Court has ruled that an employer is
vicariously liable for the harassment of an employee by a supervisor, even if the
employer had no notice of the inappropriate conduct.gI

Exotic dancers do frequently experience customers and employees behaving in
vulgar and insulting ways. The women | talked to all agreed that guys often do behave
offensively.

Magic explained:

“Guys have made some really disgusting comments to me about what

different sexual positions they would want to try with me. Sometimes

those comments do get to me and | usually go dance in the other side of

the club.”

Daniella said:

“The times that a guy has tried to touch my crotch or rub my thigh when

handing me money, has bothered me. | am cool with guys looking at me,

but when guys touch me, they are crossing the line.”

Stevie added:

“I sometimes gets these comments from guys about how they want to be

my “daddy” and show me some fun- meaning have sex with me. They
make these comments because | guess they can tell how young | am.”
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For purposes of the following discussion, | am assuming that the exotic dancers
are classified as employees, and thus, are eligible to bring sexual harassment claims. It
is difficult to apply traditional sexual harassment law to strip clubs because conduct
that is considered sexual harassment in more traditional areas of work, may have a
different connotation in the sexually orientated environment of strip clubs. Nudity and
certain amount of sexual banter between the dancers and the customers are considered
reasonable in strip clubs. However, in more traditional work settings nudity and sexual
banter in the work place could be enough to create a hostile work environment.gI

In strip clubs, staring is considered appropriate behavior because dancers are
there to show off their bodies. Customers even stare at dancers in suggestive ways
when they are performing. However, in some more traditional areas of work, constant
staring could be considered harassment.g|

When true sexual harassment does occur it may be hard for a dancer to recognize
it. In order to have a hostile work environment claim, the victim must perceive the
conduct as hzatrassment.ll"!_ﬁ'I Unfortunately, most dancers are not familiar with sexual
harassment law, and might not even know that the comments and behavior of the
patron constitute hostile work environment sexual harassment. Further, after years of
working in the strip clubs dancers are conditioned to think that offensive comments are
“just part of the job.”gI What some dancers may fail to realize is that vulgar comments

that interfere with their work are not “just part of the job”; they are sexual harassment.
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Thus, tragically, some dancers may be experiencing true hostile work environment
harassment, but not even know it.

After briefly explaining hostile environment sexual harassment law, | asked the
women | interviewed if they thought the vulgar comments they received constituted
harassment.

Daniella said:

“There are some nights when guys make so many insulting comments

that you just want to go home. But, if someone is bothering me enough it

is really easy to kick him out. | never thought about filing a lawsuit. That

would be cool to get money for something like that! But, see | am sure

that I would not win because people would say, you are putting yourself

up to that kind of behavior by being a stripper.”

Another difficulty may come up if the employer did not know or did not have a
reason to know that harassing behavior was occurring. Most likely, if dancers do not
inform employers of harassment, then it would be up to the bouncers. Bouncers
monitor the interactions between dancers and the customers. However, unfortunately,
in the sexually charged climate of a strip club, bouncers may have a difficult time
identifying conduct that constitutes harassment. If bouncers don’t recognize that
certain behavior constitutes harassment then they can’t do anything to prevent it.

Most likely the biggest stumbling block a dancer would encounter when
bringing a sexual harassment claim would be convincing a jury that the conduct is true

harassment. A jury might say that the purported harassment is reasonable under the

circumstances- meaning the sexually charged atmosphere of a strip club. Most juries
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would be aware that a certain amount of sexual banter occurs in strip clubs. Thus, a
jury might have a difficult time recognizing conduct that is true harassment and
conduct that is just the typical banter.

Regardless of the erotic nature of strip clubs, exotic dancers still deserve to be
protected from conduct that creates a hostile working environment for them. Dancers
should still be able to recover from their employers for conduct that constitutes sexual
harassment when employer knows or should have known and fails to take remedial
action.

VIiIl. REFORM

On the one hand, exotic dancers do not necessarily benefit from being
classified as an employee. If dancers are found to be employees under the FLSA
and ORS 653, club owners are required to pay them an hourly wage.lﬁ_i“|
However, when dancers are employees, club owners usually take a large
percentage of their table dance tips. The result is that dancers typically earn a
smaller income as employees than would as independent contractors.@ As
employees, exotic dancers would be eligible for Title VII and ORS 659.030 hostile
environment sexual harassment protection, however, it seems unlikely they
would easily succeed in winning a sexual harassment claim.

Also, dancers are not completely left without legal recourse for harms at
the workplace when classified as independent contractors- they still can bring

claims under tort and contract law. Thus, if money is more important to exotic
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dancers than being eligible for protective employment laws, independent
contractor status would be better.

However, on the other hand, the fact that club owners are getting away
with improperly classifying dancers is unacceptable. Club owners all over the
country are violating the law by misclassifying their workers. Club owners are
creating a facade that their dancers are independent contractors in order to not
have to provide them with benefits. Club owners do not have to pay state and
federal withholding taxes, social security tax, worker’s compensation insurance,
unemployment insurance, be concerned with Title VII, or comply with the FMLA
and FLSA.E| I find this fundamentally wrong.

| advocate that national legislation should be promulgated to stop this
practice of improperly classifying exotic dancers. Dancers, who are in actuality
employees, should be classified as employees and receive employment benefits
and be eligible for the protection of employment regulations.

Legislation should not end there; it should also include provisions for
dancer’s earnings. Club owners should not be able to financially exploit dancers
when they have the status of employees. Club owners should not be allowed to
take a large percentage of the dancers’ table dance profits. Club owners are
already profiting from high entrance fees as well as the alcohol and food that is
served in the bar. Exotic dancers should be entitled to keep all the money they

receive from table dances.
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Exotic dancers work hard in the clubs convincing patrons to buy dances and then
performing them. After speaking with the women | interviewed, | now know how
physically demanding the job is and what a strain dancing puts on these women’s
personal lives.

| asked the women how dancing has affected their relationships with
their families.

Daniella said:

“Well, my family shuns me. My mom is so ashamed of me. She is always

telling me I need to quit. The first year and a half | was dancing she did

not know. My mom won’t tell her new husband that | dance. Itis like the

big family secret. The only person in my family that does not mind is my

Grandma. She was a prostitute when she was in her twenties. Now to

me, being a prostitute is crossing the line!”

Magic said:

“Yeah, to this day, my parents do not know that | used to dance. And |

never plan on telling them. If my mom knew | was dancing, she would

have come to Eugene, plucked me up, and taken me far away.”

Stevie said:

“Yeah, | told my dad that | worked as a waitress at the club | dance at. He

came in one night, and | was performing! 1 told the bouncer right away to

have him kicked out, and he was. My parents are really upset about what

| am doing. They are strict Mormons. But | really want to go to college
and this is the best way for me to get money.”

| asked the dancers if they ever feel rejected by their friends or boyfriends for
stripping.
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Daniella said:

“Well, when I first started dancing | had a boyfriend. Soon he began
calling me a slut. We broke up and | have not had a boyfriend since then.
All the guys | meet have problem with me stripping.”

Stevie said:

“Most guys seem to back off and don’t want to hang out with me when
they find out | am a dancer. Others don’t mind because they like all the
money | make.”

Magic added:

“The biggest misconception is that we go home with guys, you know
customers, from the club all the time. That does not happen. I lost a lot of
my guys friends when | started dancing. They all started trash talking me
and saying what a slut | had turned into- which was of course not true!
My female roommate moved out on me a few months after | started
dancing. She said she could not live with someone who would do
anything for money.”

Daniella said:

“When | first started dancing in Eugene it was very awkward when
friends of mine would come into the club and see me dancing. |
remember thinking | wanted to run off the stage, but | didn’t, | stayed and
did my job.”

Although Daniella and Stevie claim to be content with their independent
contractor status, they still want some changes in their clubs.
Daniella said:

“I wish the clubs were managed better. All the clubs | have ever worked
at have been owned and managed by men. | think women would do such
a better job. | think women would have more meetings with the dancers
to see what needs to improve. At the club I work at right now the
dressing room is small and moldy. The bathrooms the dancers use are so
dirty. There is never any soap in our bathroom- if you want soap, you
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have to bring your own. My manager never does anything to make us

dancers feel comfortable.”

Stevie added:

“ | think if more women were involved in running strip clubs so much

would change. | don’t think that dancers would have to pay a stupid

stage fee or share their tips with all the other employees in the club.”

The exploitation of female exotic dancers is occurring at the hands of primarily
male club owners. To me, it seems that club owners are operating as quasi-pimps. The
club owners are reaping the financial benefits from women they have working for them
in the sex industry. Since the law has declared that nude dancing is protected speech,
responsible laws should protect nude dancers within the industry.

IX. FINAL REMARKS

Sex workers have for too long been thought of as “throwaway” human beings.ll'z_‘i"|
Society has stigmatized strippers and pushed them to the outer fringes of society.
Society may never change its view of women in the sex industry, but nonetheless the
law can assist these women to attain the rights and protections at work which they are
entitled to.

For the most part, feminists have forgotten about sex workers when they
advocate for equal rights for women.gl Many feminists may be resistant to offering

support to exotic dancers because they do not want to be perceived as endorsing

stripping. However, the reality is that assisting these sex workers to attain basic



employment rights supports the position that female workers should not be exploited at
the hands of male club owners.

The more that sex work is legitimized, some fear, the more the government is
condoning the “perpetuation of men’s sexual access to a class of women.”lfﬁ_"f'I I
acknowledge that this argument has some validity. However, if the law is removed
from what goes on in the legal sex industry, harm is done as well. We as a society must
start focusing on the actual harms which occur within the sex industry, instead of the
inherently general harmful nature of the industry itself.

Personally, I still do have certain qualms with stripping. | fear for the strippers’
emotional well-being. | fear for all the dancers that go into dancing innocently enough
to earn money for college and then become addicted to drugs. | feel sorry for all the
women that start out in the sex industry by stripping and then get involved with
prostitution on the side.

I cringe when | think of all the exotic dancers who ruin their relationship with
their family by stripping. Itis sad to think about all those men who would rather spend
an evening looking at naked women dance around than meet and talk with individuals
of the opposite sex. | wince when | think about all the young girls growing up in a
culture which sends the message that sex sells. So if you have the body, sell yourself!

But, in the end, | am the most perturbed by all those club owners who abuse the

law and exploit exotic dancers.

! For purposes of this paper, exotic dancer refers to afemale dancer that performs a striptease dance and worksin
strip clubs. The term exotic dancer, dancer, nude dancer, and stripper will be used interchangably in this paper. Sex
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